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37 L INTRODUCTION

38 The complaint alleges that Missouri State University ("MSU"), a federal

39 government contractor, made a prohibited in-kind federal contribution and engaged in

40 "federal election activity*' when it named a new science facility after Congressman Roy

41 Blunt, a candidate for re-election in Missouri's Seventh Congressional District While
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1 the complainant generally aUeges that

2 flQMtitiited amn r̂tiî g «f valu* tn ViU m l̂î n̂ ̂ ampaign| tfiigti i« no fp^»f«

3 information that connects the naming of the ftcility to the election. Although the

4 «*miplMfit eharaeteriwM tint naming M federal daetipin arfivity ("PRA") piimiflnt to

52 U.S.C. § 431(20Xiii) (which includes public communications that promote or support a
0*
ut 6 clearly identified federal candidate), it does not explain the legal significance of such a
™
**•* 7 conclusion for an organization, such as MSUV which is not subject to any of the funding
OJ

^ 8 restrictions of 2 U.S.C. § 4411, the statutory provision for which FEA is defined.
O
O 9 The MSU naming activities do not appear to constitute FEA, because they either
«H

10 do not meet the definition of *Vublic communications" ran^^

11 '̂ promote" or "support" Rep. Blunt Even if some portion of the naming activities did

12 constitute FEA, this status is not eq^valent to making a prom^^

13 expenditure.

14 Given the complaint's broad allegation, we also analyzed whether any MSU

15 naming activity would constitute a prohibited independent expenditure or, via

16 coordination, a prohibited in-kind contribution. Based on the available information, we

17 cnneliidg that the naming aetivi'ti'ea were not far the piirpnae nf influencing a federal

18 election, **** recommend that tine Commission fitui no reason to believe th?t MSU

19 violated any provision of the Federal Election Campaign Act of 1971, as amended ("the

20 Act").
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1 BE. FACTUAL AW* T.FflAL ANALYSIS

2 A. FactBal Background

3 MSU is a four-year publicly supported multi-campus university with over 19,000

4 students at its main campus in Springfield, Missouri. See http://www.nussouristato.edu.

_ S (last visited 11/24/08). Michael Nietzcl is MSU's president Id Public records show
cr>
v* 6 mat MSU is a iederal govenment contractor as that t^
i**!
^ 7 because it entered into multiple oomxacts with fiBdecalgovenimem^ agencies between
«r
<T 8 October 30,2005, and October 9,2007, a period that includes the alleged activities. A*.
O
° 9 Roy Blunt is a sitting congressman. His 2008 principal campaign committee is
»H

10 Friends of Roy Bhmt Commission records show that Rep. Blunt filed a Statement of

11 Candidacy for the 2008 election on January S, 2007.

12 On December 15,2006, MSU's Board of Governors passed a resolution naming a

13 new science facitity at the Springfield, Missoi

14 Innovation Center." Tlie resohition noted Rep. Blunt's background as an MSU ahminus

15 and a Iciigtimepubttc servant wimMiswimst

16 mat me ftcility was being named in recognition of Rep. Blunt-s "unique contributions" to

17 the facility and his "crucial role" in supporting the ftcility. An MSU press release stated:

18 The fiact is that the JVICfeciUty would not have been
19 possible without the substantial support of the federal
20 government, led by Congressman Blunt. He shared the
21 vision and has been steadfast in his support to make the
22 vision a reality. This naming is very fitting.
23

25 the time of the naming resolution, Rep. Bhmt had recently won re-election to his

26 congressional seat in Missouri's November 7,2006, general election. Neither the
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1 minutes of the Board meeting, the Board lesohition, nor the MSU press releases mentions

2 or refers to Rep. Blimt^i 2006 rejection or his prospective

3 On May 30,2007, me new science facility was dedicated at a public naming

4 ceremony attended by Rep. Bhint and various state and locd govermnent officials.

^ S Rep. Bhnrt's name is Hated on signs at the facility and on MSlTa website. See
o>
Lft 6 http://missoijristate.edii/research/. (last visited 11/25/08). A pzess release announcing the

J^ 7 dedication and opening ceremony echoed the prior release in that it stated:

<T 8 The naming of the building wan appropriate way to say
O 9 thank you to Congressman Bhmt for his continuous support
O 10 of JVIC and Missouri State University.

12 $^http://j\dc.mis80inistate.edii/N^ (laat visited 10/28/08). See

13 also jvicjnissouristate.edu/Piyt7rYhtm (last visited 10/28/08). The MSU website

14 states: "Southwest Missouri Congressman Roy Blunt was instrumental in securing

15 defense funding for the innovation of the MFAMiU for the creation of Jordan Valley

16 Innovation Center." See http^/www miyyurigtate.eft |̂]^

17 Complainant alleges that me naming of the facility, press releases, signs, and me

18 website reference constitute federal election activity under 2 U.S.C. § 431(20Xiii) in

19 support of the congressman and results in a prohibited in-kind contribution to his

20 campaign committee.

21 MSU denies that the naming and related activities constitute FEA or an in-kind

22 contribution to Rep. Bhint MSU asserts that the naming was not done to influence any

23 election and that it neither promotes nor supports Rep. Blunt as a federal candidate.

24 MSU's president submitted an affidavit stating mat the facility was named for Rep. Blunt

25 based on his distinguished service to MSU, the surrounding community, and the
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1 Southwest Missouri region. He further states tiiitttieniixiiiigwu consistent with MSlTs

2 practice of iiaming facilities after individual who have provided extraoidixi^

3 the university. SwNietzel Affidavit attached to MSU Response.

4 MSU pointed out that numerous other research universities have named fecilities

hr1 5 after sittiiig congressmen without the iuo^^
on
w 6 to their re-election campaign committees. MSU identified the following facilities:
™
^ 7 OnistopherS. Bond UfcSdence Center at Umversity of Missouri
<qr
<qr 8 L.Clay Building at University of Missouri - St Louis; Christopher S. Bond Science and
O
° 9 Technology Incubator at Missouri Western University; Robert C. Byrd Health Science
*HI

10 Center at West Virginia Univenity; Robert C. Byrd Center for Rural Health at Marshall

11 University; and Robert C. Byrd Institute in West Virginia (multi-university).

12 B. Discussion

13 The Aflt qnfl pnnmyi»finm ragiilafininf pmhihit fMeral cfmtractnira fimtn nialritig a

14 contribution or expenditure for the purpose of influencing a federal election. See

15 2 U.S.C. § 441c(a); 11C JJL § 115.2(a). A contribution or expenditure includes any

16 gift, subscription, payment, loan, advance, or deposit of money or anything of value made

17 by any person for the purpose of infiuencmg any election for federal offi^.1 See

18 2 U.S.C. §§ 431(8) and (9); 11 C.FJL §§ 100.52 and 100.111.

19 Complainant alleges that naming the facility after Rep. Blunt constitutes a

20 prohibited in-kind contribution, because it provides something of value to Rep. Blunt's

The tmi ^contribution slso nKstodoi die payment by joy potion of coiiyftiiiinoii
MTVNCI of Mother pttiop unt MB rmoBred to > politicil 4»%i»hiinittDB witfioutchmp fumy purpose.
2 U.S.C 1431(8Xn); 11CFJL § 10a54. MSU UKrti dwt it made no payment to Rep. Bhmt for penonal
•ervices or nude any tangible gift of anything, andtteavulibkiiifbnmtioodoeiiiotshowtfafttitdid.



MUR6064
Pint Genenl Counsel's Report
Pigc6ofl4

1 re-election campaign committee. Complainant links the naming activity to me

2 congressional campaign by alleging that because the tiaming constitutes a public

3 MHTiimmtoationproinot

4 considered FEA pursuant to 2 U.S.C. § 431(20Xiii) if conducted by political party

i-j- 5 committee.
cr>
m 6 These conchuions are wrong for three reasons. Pint, MSU is not subject to the

^ 7 same restrictions as political party committees, and mere is no basis to conclude mat the
T
<qr g naming activities were for the purpose of influencing a federal election. Comparing
O
~ 9 MSU to a poUtical party comniittcc is inapt, becaiise such poUtic^

10 by definition organized for the purpose of influencing elections, a purpose that MSU

11 lacks. Even if the analogy did apply, me naming activities are not FEA, because they

12 either are not "public communications" of the type covered by the FEA restrictions, or

13 they do not promote or support Rep. BhmL Second and mird, the naming activities do

14 rot (xmstitute expenditures OTcxmtal̂ ^

15 advocate the election of Rep. Blunt and do not appear to have been coordinated with his

16 campaign.

17 1. MSU Did Not Fund A Federal Election Activity

18 The allegation mat the naming of the facility is FEA pursuant to 2 U.S.C.

19 § 43 l(20Xiii), h*f no legal significance. While the Act and Commission regulations

20 would restrict political party committees, federal and nonfederal candidates, and the

21 candidates' committees from engaging in the type of FEA alleged in the complaint, 500

22 2 U.S.C. §441i, this restriction does not appear to apply to an organization such as MSU.
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1 Even if the restriction applied, the facto do not indipate that MSU engaged in any

2 FRA, wfaich "^hldflal a public M>tmmifiii*ytinin fopf refers to ft deafly Mffltifiqd CffTXtidHtft

3 for federal office (regardless of whether ft candidate for State or local office is also

4 mentioned or identified) and that promotes or s^

in S attacks or opposes & candidate for mat office (legardless of whemer me communication
a*
^ 6 expressly advocates a vote far or against a candidate}. See 2 U.S.C. § 431(20Xiii);
<N
£ 711 C.FJL § 100.24Q>X3).
« T . . . .
cf 8 A publiff cfliminiiuCrfltiffgT fff ^fffinffd m fl ̂ nfflF>iil|t||fti|^|Ai1 ^y "•*•"• ̂ yyy
O
^ 9 broadcast, cable, or satellite communication, newspaper, magazuie, outdoor advertising
*HI

10 ftcility, mass mailing, or telephone bank to the general public, or any omer form of

11 general public political advertising. See 2 U.S.C. § 431(22); 11 CFR§ 100.26. It is

12 questionable whether any of MSU's building signage, press releases, or website

13 H»faMnM« tn HMI fumy ftftility cnn«titiit^ piiMic Mtmmmigatimna The MSU DTCSS releases

14 would only qualiry as a public communication for the puiposes of the Act if there were

15 more than 500 copies distributed as ft man niaiUng under 11 CFR§ 100.27. There is no

16 indication mat more than 500 copies of the releases were mailed. Further, the MSU

17 building signs would only qualify as a pubUc communication if they constitute an

18 "outdoor advertising facility," which seems highly debatable, and the website references

19 appear exempt iinderConmiission regulations at 11CFR§ 100.26. msun^

20 information does not show that any of the alleged naming activities constitute public

21 communications.

22 Further, the Commission has concluded that the mere identification of a federal

23 candidate is not itselftantamount to promomig,8uppormig,attacldng,orcpposmguu^
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1 candidate. See Advisory Opinions 2007-34 (Jackson, Jr.), 2007-21 (Holt), and 2003-25

2 (WemzapfeQ. Thus, only MSU*s communications

3 lamer than merely identified Rep. Blunt would even be etigiblefbr consideration as FEA.

4 Thus, simple references to Rep. Blum's name on building signs and the NfSU website

^ 5 cannot be considered FEA. Only me two press releases, which praise Rep. Blnnt's
O)
^ 6 efforts to obtain funding far the new facility, could be construed as promoting or
<N
£j 7 supporting him. However, neither of the press releases mentions Rep. Bhmt's candidacy
r̂

vf 8 or refers to any election. Given the open question as to whether these press releases even
O
O 9 constituted public <x*tm*n«MM<iQniL there is no basis on which to conclude that *t"fr wouldrn r

10 constitute FEA.

11 2. MSU Did Not Make An Independent Expenditure

12 An independent expenditure is an expenditure for a efttnmmM^tifln expressly

13 advocating the election or defeat of a clearly identified candidate that is «>tcc<)rdinated

14 with such r-flTHi^^tcl, the candidate's authorized political committee, the*r agents, or a

15 political party. 2 U.S.C. §431(17); 11 CJJt§ 100.16. A person (other than a political

16 committee) who makes an independent expenditure aggregating SI0,000 or more at any

17 time up to me 20Ch day before the date of an election is required to file a report with the

18 Commission describing the expenrn'timswithm 48 hours of making me expend^

19 2 U.S.C. § 434(gX2XA); 11 C.FJL § 109.10(c). If any of MSU's naming activities

20 expressly advocated Rep. Blunt* s election, the associated costs would be a prohibited

21 independent expenditure.

22 Under the Commission's regulations, a communication contains express advocacy

23 when it uses phrases such as "vote fat the President," *Ye^ect yew Congressman," or
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1 "Sniim for Congress," or iises campaign slogans or w^

2 reasonable meaning than to urge the election or defeat of one or more clearly identified

3 candidates, such as posters, bumper stickers, or advertisements that say, "Nixon's the

4 One, " "Carter '76," "Reagm/Buslî  See 11 C.FJL § 100.22(a); MS also

^ 5 reCv.J/ouactoettCfttew
o>
tf* 6 provides in effect an explicit directive: vote for these (named) candidates. The fact that
<M
£j 7 this message is marginally less direct than "Vote for Smith" does not change its essential
<tf
qr 8 nature.").
O
° 9 The Commission's regulations further provide that express advocacy includes
^H

10 communications containing an "electoral portion" that is "unmistakable, unambiguous,

11 and suggestive of only one meaning" and about which "reasonable minds could not differ

12 as to whether it encourages actions to elect or defeat* ' a candidate when taken as a whole

13 and with limited reference to external events, such as me proximity to me election. See

14 1 1 C.FJL § 100.22(b).2 In its discussion of then-newly promulgated section 100.22, the

IS

16 character, Qualifications or acc°Tnp1fohTn3rit* are considered express advocacy \indff new

17 section 100.22(b) i^ in context, they have no other reasonable meaning than to encourage

2 The U.S. Supreme Ctartrecendyheki that 'toad u

of u) reasonable inteqnetatk>n other thin u in appeal to vote te SctFEC
Although 11 CJJL 1 10022

not at issue in WRTL^ tibe Gout described "indicii ofei^mai advocacjr to rochiOB ne *YnBnliOD [ofj an
election, candidacy, political patty, or challenger" or whete the comnnmcatira
candidate'i chancier, qimlifirjlinm, or fitneu for office." Id.
the WRTL principlei into hi regulations governing permiitil>Ie uses of cocpcnte and laboiorganizat^
fluids for electioneering cnrnmnnicarions at 11 CFJt ff 1 14.15. See Final Rule on Electioneering
Gnmmmfcationi, 72 Fed. Reg. 72899, 72914 (Dec. 26, 2007).
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1 actions to elect or defeat the candidate in question." See 60 Fed. Reg. 35292,3S29S (July

2 6,1995).

3 The naming of the MSU irience facility did not involve language that would

4 satisfy 11 C.F.R. § 100.22(a) or (b). A recent Commission decision addressing the use of

CQ 5 a federal candidate's name is instructive in evaluating this matter. IhMURs5779and
o>
u* 6 5805 (City of Santa Clarita), an incorporated municipality created and paid for 14 large
r*i
£] 7 banners publicly thanking a sitting congressman by name for mtioducmg a bill in
<qr
<qr 8 Congress that was fitvorable to the municipality. The banners, which were displayed
O
° 9 throughout the tity, stated, *Thaiik you Buck ^
•HI

10 Soledad Canyon." See Commission Factual and Legal Analysis approved on March 30,

11 2007. The Complainant in those MURs alleged mat the banners were independent

12 expenditures because they advocated the re-election of Rep. Howard P. "Buck" McKeon.

13 The Coimiiission concluded that the baimendtf

14 candidacy, since they made no reference to an election or contained any expUcit electoral

15 language. See Commission Certification dated March 30,2007.

16 In this matter, it does not appear that MSU's naming activities would qualify as

17 express advocacy under either 11 C.F.R. § 100.22(a) or (b). Fust, neither the naming

18 ceremony, press releases, outdoor signs, nor MSU webrite postings appear to contain

19 any of the "magic words" or their equivalent under 11 CPU. § 100.22(a). Second, the

20 activities do not appear to have my electoral portioning

21 and suggestive of only one meaning under 11 C.F.R. § 100.22(b). Significantly,

22 Complainant provides no evidence, and the available infbnnation does not inm'cate or

23 even suggest, that the naming ceremony, press releases, outdoor signs, or MSU website
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1 postings mention or refer to Rep. Blurt's 2008 candidacy. Therefore, as with tbe

2 bamen in die Santa Clarita matter, it does not appear that any of MSU*s public

3 statements regarding the Mining of the sdepcefittiU^

4 of the named congressman. Thus, MSU did not make a prohibited independent

5 expenditure.

6 3. MSU Did Not Make A Coordinated Commanicmtion
7
8 Under the Act, an expenditure made by any person'In cooperation, consultation,

9 or concert, with, or at the request or suggestion o£ a candidate, his authorized pok'tical

10 committees, or meir agents" constitutes an in-kind contribution. 2U.S.C.

11 § 441a(a)(7)(BXi). As a federal contractor, MSU would be prohibited fiom paying for a

12 c-ffftfldin<>t^ QflPnnHitikMiti|OiL See 11 CJ.R. § 109.22.

13 Althmiflfr rofTiplamant mricea nn apeeifie alleffltian that MSTT cnorfifiatefl witfi

14 nitiiar Pap Bhm^ hia ojtnpaign mfnmittff nr tfigir gggnt« in naming and pii^lirirfng Hie

15 science facility, we felt the issue should be addressed as part of the Complaint's

16 allegation that the naming constituted an in-kind contribution. As an initial matter, there

17 isnoinfonnationmmerecoxdlDmdicatelhatMSUnam

18 suggestion of Rep. Burnt, or that he played a rote in or influenced any MSU disbursement

19 relating to the naming of the facility.

20 Tn rViftrarteriy^g th« piirpnrtgH hy|«fifr to Pap Bhrnt^ Pninplainant fnnig^ nn tfia

21 net that Rep. Bhmt'sname was mentioned in building signage, on the MSU press

22 releases, and on the MSU website. As discussed below, however, these references do not

23 confffitfltg oflflTxtinntcd pffnirvFiicy^iff" that would cawe ait m-i""̂  cnmtnhii^i^n A

24 communication is coordinated with & candidate, a candidate's authorized committee, or
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1 thtJlT Sgrntn Whm thft

2 in the Orainiission's regulations at llCJ7JL§109^1(a): (l)tiie communication is paid

3 for by fl penny1 fltflf *fa"< • rjm^^dfltft, tfVP frUnvM^t^'f mtih?ir'Mfl committee, or their

4 agents; (2) the communication satisfies at least ww of m« omtent standards set forth in

O 511 CJF.R. § 109.21(c); and (3) the communication satisfies at least one of the conduct
O
0) 6 standards set forth in 1 1 C.FJL § 109.21(d).3
<N

^j 7 The payment prong of 1 1 C.F JL{ 109.21(aXl) appears satisfied in this matter,
<7
*T 8 since MSU appears to have paid for the activities related to naming and pubUcizing the
O
5 9 facility. However, neither the content nor the conduct prongs appear to be satisfied.
^H

10 It does not appear that MSlFs activities related to naming the facility satisfy any

1 1 of the four content standards required under 1 1 C.FJL § 109.21(c). In sum, it does not

12 appear that MSU made any: (1) electioneering communication; (2) public

13 cornrmmicat*01" that rTwfr^N*1, ditimmbMtd, if Hi«hihii*iirfl in whnia «r patt, •

14 gm"d^ate's 5MimrM>sgF1

15 advocacy, or (4) a public communication within a 90-day period prior to an election.

16 See 11OF.R.§1 09.2 l(c).

17 As previously mentioned in mis report, it is doubttM that any of MSU's naming

18 activities even qualify as a public communication. Significantly, even if any of the

1 TteGbonriiiioii revised 11 OF JL§ 10941, e£^^
dfrilifffl thlt JnVllMrtPd thf fiflWlh. 1* *Y"M^ «mm»«A.̂ i«m" eanhmt alMMianl «t 1 1 C P-H.
S 109.21(cX4). 5*q>» v. f £CV 414 F.3d 76 (D.C. Or. 2005). In a wbwqueiit chdlrage by Shty^ the U.S.
Dirtrict Court for the District of Columbia held fliat the ConnniMion'i contort and conduct «tand«*
«^«l«n^iH cfflTUinmicationt regulltM?" •» 1 1 CP* § 10Q-3l(e) «nl (d) vidatad tfaa AdmiirirtativB
Procedure Act; however, the court did not vacate the regulationi or enjoin the Onnnii
them. S* Shay* v. F.E.C. 508 F. Supp.2d 10, 70-71 (DJ).C. Sept 12. 2007) (NO. OVA. 06-1247
(CKK)) (gnmting input and denying put the respective putin* motions for roranaiy judgment).
Recently, the D.C Circuit ifBnned die dittrict court with fwpect to, W^o/fa, the 90- and 120̂ y nine
frames in the "pubhc conmnnkatioa1' content standard. Sue Skays v. F.£C, S28 F.3d 914 (D.C. Or.
2008).
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1 naming activities qualify as ft public communication, they do not appear to be any of the

2 types of public communications necessary to satisfy &e content standard, in that they (1)

3 do not constitute electioneering communi(^oii8(wMch require use of broadcast media

4 such as radio or television); (2) do not constitute republicaticn of canmaign materials; (3)

5 do not include express advocacy (JM discussion above); or (4) did not occur within 90

6 days of ft federal election. See 11 C.F.R. § 109.21(cXlH4).

7 Finally, MSU's naming activities do not satisfy any of the applicable conduct

8 standards. There is no infonnan'on to suggest mat Rep. Blunt or m'som^
O
O 9 or their agents requested or suggested that the facility be named after him, or that they
rH

10 were materially involved or had substantial discussions with MSU about naming the

11 fecility. See 11 C.F.R. § 109.21(dXl), (2), and (3). Furthermore, it does not appear that

12 the activities involve a common vendor, former campaign em

13 dissemination, distribution, or republication of campaign materials. See II C -FJL

14 § 109.21(dX4), (S), and (6). Therefore, it does not appear that MSU made a coordinated

15 comnnmication by naming the science facility after Rep. Blunt.

16 4. Conclusion

17 The available information does not show that MSU engaged inFEA,ormade

18 either an independent expenditure or a coordinated communication, by nwfag its science

19 fecility after Rep. Blunt Although Complainant argues that naming the facility after

20 Rep. Blunt enhances his name recognition, in the absence of any electoral advocacy, it

21 does not appear to be anything of value made "for the purpose of influencing" a federal

22 election. Accordingly, we recommend that the Oimmission find no reason to believe

23 MSU violated me Act and close the file.
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I^QMMSNDATIONS

2 1. Find no reason to believe Missouri State University violated the Act
3
4 2. Approve the attached Factual and Legal Analysis.
5
6 3. Approve the appropriate letters.
7

csj 8 4. Close the file.
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